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In this article Juliet Carp, Employment 
Partner at solicitors Speechly Bir-
cham LLP, offers some practical tips 
for employers preparing to dismiss an 
employee in an unfamiliar jurisdiction. 

In many ways dismissal is similar across 
the world.  For example, individual contract 
terms are likely to be important; most coun-
tries apply minimum notice periods, have 
laws allowing claims on dismissal, discrimi-
nation etc., and many offer tax relief on 
termination payments.  Most importantly, 
human reactions appear to be remarkably 
consistent across the globe.   It is the detail 
though that can catch us out and which 
often leads to unnecessary expense and so 
a bit more enquiry and preparation will be 
needed if the dismissal will be implemented 
in an unfamiliar territory.  

This article focuses on the dismissal of 
individual “local hires” rather than on 
“expatriates” or collective redundancies 
(tactics and processes would normally 
be different for expatriates or where a 
significant number of employees are to 
be dismissed). 

Preparation
Before planning begins, make sure every-
one understands that decisions made and 
documents created at this stage could have a 
bearing on the outcome of settlement nego-
tiations and/or litigation.  Make sure you 
understand whether “legal privilege” may 
protect correspondence and, if in doubt, 
play safe and avoid careless emails.  Bear in 
mind too that privilege rules vary substan-
tially between jurisdictions, for example, 
sometimes those rules do not protect corre-
spondence with in-house counsel.  

It is worth spending time seeking clarity 
on the reasons for the proposed dismissal, 
business impact, other options etc.  This will 
usually be relevant to the claims that might 
be made and, in some countries, may make 
a difference to whether dismissal is possible 
at all.  So, for example, a redundancy may 
be relatively straightforward to implement, 
but dismissal for poor performance may 
not be possible unless there is concrete evi-
dence and a lengthy documented procedure 
is followed first.   The reasons for termina-
tion may have an impact on potential com-
pensation as well as process.  For example, 
a “redundancy” payment from an insur-
ance fund may not be available to a poor 
performer and different financial “caps” 

might apply to different types of claim.
You will need to gather together rel-

evant documents, for example a copy of 
the employment contract; any related 
documents e.g. pay review or appraisal 
letters; payslips; appraisal documents; 
details of any appointments etc.  If a col-
lective agreement may apply informa-
tion to enable a local lawyer to determine 
which agreement is applicable will be 
helpful (see article p20).

Seeking local advice
Choose your lawyer carefully and your 
words.  Avoid terms that may be misin-
terpreted such as “redundancy”, “indem-
nity” etc., and, where possible, set out 
concrete facts so that the lawyer can make 
an accurate assessment of the problem 
and options open to the business.  Make 
sure the team understand the importance 
of waiting for that advice before making 
decisions.  Highlight any special circum-
stances e.g. pregnancy, disability or sick-
ness; status as an employee representative; 
immigration clearance dependent on 
employment; or earlier allegations of dis-
crimination or whistleblowing.  Things 
you may want to understand could 
include for example:

Any laws prohibiting dismissal of that •	
person or for that reason
Whether an applicable collective agree-•	
ment sets out requirements relating to 
termination
Who the appropriate person/people •	
will be to make decisions
Whether there is a need to seek approval •	
from, or consult with, any employee 
representatives, governmental body or 
court before or after dismissal or in rela-
tion to severance terms
Rules relating to notice (e.g. whether •	
thre is a minimum or maximum period 
and the priority applied between laws, 
collective agreement, contract etc.) and 
garden leave (which may not always be 
possible)
Whether special payments must be •	
made and whether those payments 
must come out of public funds or the 
employer’s funds, e.g. redundancy pay-
ments or end of service gratuities
How termination payments must be cal-•	
culated (the adviser will probably need 
details of holiday and gross and net cash 
payments e.g. salary and bonus)

Impact on benefits e.g. whether the •	
employee must be given an opportunity 
to continue private medical insurance 
Whether there is any scope for saving •	
tax or social security contributions
What sort of claims the employees may •	
make, and potential costs and tactics 
for mitigating any risks
Guidance regarding the appropriate •	
process, timing and the consequences 
of taking any preferred shortcuts
Whether any steps need to be taken in •	
relation to restrictive covenants (e.g. 
release to save costs or affirmation or 
agreement of new terms)
Any rules on priority rehire.•	

Both specific and open questions will 
usually be needed in order to drill down 
to the level of detail you need.  For exam-
ple, how many meetings must take place 
before a decision can be taken, who 
should attend, what should be discussed 
etc., how must notice be delivered (by 
registered post, in person, courier etc.)?  
Don’t forget that the lawyer may not offer 
advice on some related practical matters 
unless you ask for it directly.  Things that 
local employers may not need to be told 
may not be obvious to you. (E.g. how will 
termination payments be delivered, what 
to do about keys, return of mobile phone, 
computers etc.).  

It is worth repeating that it is important 
that questioning is detailed here as some 
critical steps may not become apparent 
until you ask.  For example, if the termi-
nation letter is to be signed by someone 
who is not the right official signatory or 
who is not physically in the right country 
then a power of attorney, copies of com-
pany documents and/or an Apostille may 
be required to make the notice effective.      

Don’t forget to ask for specific advice 
relating to removal from any appoint-
ments or removal of any powers of attor-
ney, and do consider practical conse-
quences.  E.g. the need to appoint another 
director to meet the minimum number 
requirements or to ensure that someone 
else is able to sign cheques, conclude 
commercial contracts etc.  Board meet-
ings may be needed and formal decisions 
may need to be documented, usually after 
any consultation process is concluded.     

Special considerations will apply if the 
most senior person in a particular country 
will be dismissed.
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Negotiating tactics
Before the first discussions begin you will 
need to understand what it is that you can 
achieve, what you want, what you can give 
away, whether there will be negotiation 
and if so, who should have the discussions 
etc.  The bases to be covered are likely to 
be very similar to those that are relevant in 
the UK, though the process may operate 
differently in practice and it is important 
to pay attention to the cultural context. 

Severance agreements
If a severance agreement may be needed it 
may be appropriate to have a draft ready.  
Usually the format will be similar to the for-
mat used in the UK but there may be some 
special requirements/adaptations to be 
made.  For example, there may be strict rules 
regarding signatories, approvals, place of sig-
nature, counterparts, whether the employee 
must be advised, cooling off periods, word-
ing to prevent future claims etc. 

Litigation
In most cases litigation is likely to be a worry 
rather than a reality, but you may wish to 
get a feel for potential practical and financial 

consequences and the level of risk.  You may 
wish to take steps to ensure that practical 
arrangements for dealing with any claim are 
in place.  E.g. how is the employer likely to 
be notified of a claim?  Will lawyers require 
formal authority to manage any claim that 
is made and will this take time to organise?  
When will time limits expire?

 
Making it easier next time
There are some practical things that can be 
done to help make things easier, the most 
important of which is to make sure that 
termination costs etc., are understood at 
an early stage. There may, for example, be 
scope for managing these costs (or at least 
setting expectations) before hire, a promo-
tion is made or new contract is negotiated, 
or a business is purchased.  These are also 
good opportunities for checking that doc-
uments are available and up-to-date. 

Allowing adequate time for planning 
can make a difference. For example, there 
is likely to be more opportunity to control 
cost, minimise the risk of claims etc., if 
plenty of warning of a potential dismissal 
is given.  A lot of time for planning is not 
always practical but typically dismissing in 

another jurisdiction will take much more 
work and more time and if things are too 
rushed mistakes are more likely to be made.

Last, but definitely not least, HR prac-
titioners will probably agree that paying 
attention to personalities and treating 
people properly can make a huge differ-
ence to co-operation and financial out-
come.  An employee who understands 
that his role is genuinely redundant and 
knows that his employer has tried to help 
will be less likely to make a claim than an 
employee who is told he is no good at his 
job or given no explanation at all.
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